Testimony on Behalf of the Mountain Watershed Association, Inc. 

Regarding the Excess Spoil, Coal Mine Waste, and Buffers for Waters of the United States. 

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation and Enforcement

Docket Number OSM-2007-0007

Docket ID: OSM-2007-0008

The Mountain Watershed Association is a community-based, grassroots non-profit whose main purpose is stewardship.  We call it conserving, restoring, and protecting the Indian Creek Watershed and surrounding areas.  

This rule and the associated Environmental Impact Statement are the antithesis of stewardship.  It will not conserve the environment.  It will not restore the mined out landscapes.  And, it will not protect anyone but the coal industry and its friends.

A primary issue I want to comment on is the public participation element of this process.   First, the timing of release of the rule and EIS and the length of the comment period are unacceptable.  Many citizens have requested a 90-day extension.  This was to provide enough time to read a 40 page rule and 150+ page EIS.  We receive a 30-day extension for written comments, but the hearing is still held within the 60-day limit.   The comment period is not long enough to provide for full public participation.  The hearings, which should be designed to encourage public input, turn out to be so you can say you held them, and people attended.  It seems that what you really are trying to discourage is citizen organization and comprehension of the rule and EIS.  I personally resent it.  

Second, it has taken over three years for our government to put together a draft document.  Why is that?  Why do they take 1095 days to develop a document they expect us to review, ingest, and analyze in 60?  It is ludicrous to expect citizens to read and respond in 60 days.  

Third, why are the coal states and the coalfields not being given a fair opportunity to respond?   OSM has refused to provide citizens of Virginia where more than 500 valley fills and 65 miles of streams have been buried, a forum for public comment.  There are only four hearings being held.  There are 20+ states with coal where this rule could ultimately have a serious impact.  Why are they not included?  Is it because you want to create the illusion that this rule will only affect states where mountain top removal currently takes place?  Because we know the rule could potentially affect any state that has coal and streams.
Recently, I was asked to speak at the commemoration of SMCRA and to comment on Congress’s provision for citizen participation.  My comment is “It is like a stream at the bottom of a valley fill—no longer serving the function as it was originally designed.”

The coal industry has heard the bell toll in the increasingly public knowledge about global warming and climate change.  The information becoming common knowledge about what burning coal and other fossil fuels have done to the planet should be the death knell for coal.  It is unfortunate that their public relations efforts have created an atmosphere where some people have actually swallowed the hype that coal is the savior of the country.  

It is truly unfortunate and unconscionable that in the industry’s last gasp, the Office of Surface Mining would be complicit in killing off as many streams as possible and destroying as many communities as it can in Appalachia.  Those of us living in the coalfields know that the stream buffer protections provided for under the Clean Water Act have been beaten and twisted until the protections contemplated by Congress are no longer recognizable.

We call it Death by Political Campaign Contributions.

The Environmental Impact Statement outlines alternatives to the change in the regulation that were researched and considered by OSM.  The alternatives to this change as outlined in the Environmental Impact Statement are glaringly inadequate because they fail to include the most reasonable and obvious alternative, which is to protect streams by enforcing the current 100 foot stream buffer zone as written in the existing regulation.  This is an obvious alternative. It is ridiculous that it was not even addressed.

In the past several weeks alone, a permit for a large coal-fired power plant has been denied based on the problem of global warming gases.  Investors are concerned and rethinking their strategies.  We do not need any new coal-fired power plants.  Nor do we need coal to liquid plants.  The necessity to destroy our streams never existed except in the industry’s financial dreams and their persuasion of the powers that be to go along with them.  
The mining of coal and attendant destruction of our streams and buffer zones protecting them cause irreversible damage to our communities, our water supplies, and our water resources.

After reading the new proposed stream buffer zone rule, I see you are still at it, and frankly, no amount of media hype and propaganda such as was published recently by OSM will convince those who understand the importance of small streams that burying them under coal spoil is not terribly harmful to the environment, the watershed regardless of size, and the streams that are sustained by these buried streams.  Nor will it convince those of us who live in communities threatened by the practices of mountain top removal, strip mining, cross-ridge mining, ridge top mining, deep mining with production of spoil or any other type of mining where the illogical practice of dumping waste into streams exists.  
The basic precept of Section 404 of the Clean Water Act is: “that dredged or fill material should not be discharged into the aquatic ecosystem, unless it can be demonstrated that such a discharge will not have an unacceptable adverse impact either individually or in combination with known and/or probable impacts of other activities affecting the ecosystem of concern.”  40 C.F.R. § 230.120(c).  

Truly, it is inconceivable that you would assert that wiping out the stream buffer is legal.

In general, no discharge of dredged or fill material shall be permitted: 1) if there is a practicable alternative to the proposed discharge; 2) if the discharge causes or contributes to violations of applicable state water quality standards; 3) if the discharge will cause or contribute to significant degradation of the environment; and 4) unless all appropriate steps have been taken to minimize potential adverse impacts.  40 C.F.R. § 230.10.  You have permitted over 1200 miles of streams to be buried, rather than have the industry spend their money to restore or remove material.  

Failure to require the mining companies to implement practicable alternatives is just one more way OSM subsidizes this industry and continues to enable the country’s dependence on this non renewable and destructive substance.  It is also a means by which the federal government supports suppression of underserved people and communities.

The 404(b)(1) Guidelines provide that significant adverse effects on human health or welfare; aquatic life and other water dependent wildlife; aquatic ecosystem diversity, productivity, and stability; or recreational, aesthetic, and economic values are effects contributing to significant degradation. 40 C.F.R. § 230.10(c)(1)–(4).  

The current rule continues to allow all of these adverse effects and will accelerate the death of Appalachia and indeed anywhere coal is mined.

Downstream residents are at increased risk from pollution, flooding, decrease in property values, and aesthetic offense.  These are significant adverse effects on human health and welfare and as such are effects contributing to significant degradation.
In the strip mine fields real estate agencies are beginning to admit and record the devaluation of homes near strip mines.  Families living downstream of mountain top removal sites sleep in their clothes so they can flee quickly when, not IF, flooding occurs.

It is estimated that “404 permits” have been granted by the Army Corps of Engineers for mountaintop removal and other strip mining operations authorizing the destruction of over 1200 miles of Appalachian streams and have destroyed more than 1,500 square miles of forested mountain terrain.  These headwater steams and forests (the most productive and diverse temperate hardwood forests in the world) are valuable long-term economic assets to the local communities and to the Nation and are being forever lost.  

This is the same Army Corps that stood at one of our abandoned mine reclamation sites with a tear in its eye because we had to cut down about 2 acres of trees even though we were leaving the immediate stream buffer.  We were told that the buffer zone was important and that it was a shame that it had to be cut down to build our remediation system.  What is the difference?  Simple:  we were not mining coal.

Dr. J. Bruce Wallace in reference to the Laxare and Black Castle 404 permits, sums up impacts from extensive damage to headwaters streams, “In our opinion, burial of many headwater streams in one basin … is akin to trimming the roots of a tree and having the misguided view that this will not impact the tree.”  

What is the real importance of these headwaters and small streams that OSM refers to as deminimus in importance?  I believe one statement is that many of those streams can be stepped over as though that is the measure of their value to the hydrologic system.  It is clear that the importance of small streams is not understood by the OSM or the coal industry.  It is so easy to destroy something if one convinces oneself it is of little worth.  

Fortunately, studies have been done that show the value of small streams and wetlands.  Included with this testimony is the study titled:  “Where Rivers Are Born:  The Scientific Imperative for Defending Small Streams and Wetlands.”  I suggest you read it and provide it to whoever is drafting these rules.

Our small streams provide filtering and processing of runoff that could include everything from dead leaves to agricultural materials.  “A mathematical model based on research in 14 headwater streams throughout the U.S. shows that 64 percent of inorganic nitrogen entering a small stream is retained or transformed into a less harmful substance within 1000 yards.”  “Where Rivers Are Born:  The Scientific Imperative for Defending Small Streams and Wetlands.”

Our small streams help the entire stream system maintain its supply.  “In wet seasons, unaltered headwater streams . . . recharge groundwater; these connections between groundwater and intact streams maintain stream flow during dry seasons.”  (“Where Rivers Are Born.”)  By destroying these headwater streams, we threaten not only water supplies, but the downstream health of the streams and rivers as well.
Other purposes of small streams that the coal industry and the OSM think are dispensable are to trap excess sediment, sustain downstream ecosystems, and maintain biological diversity.  Mining impacts on the nutrient cycling function of headwaters streams “are of great concern.”  Id., App. I, p. 74.

Mountaintop mining causes “fundamental changes to the terrestrial environment,” and “significantly affect[s] the landscape mosaic,” with post-mining conditions “drastically different” from pre-mining conditions.  

Mining impacts to habitat of interior forest bird species could have “extreme ecological significance.”  Id., App. I, p. 90.

Mining could impact 244 terrestrial species, including, for example, 1.2 billion salamanders.  Id., App. I, pp. 86, 92-93.

The loss of the genetic diversity of these affected species “would have a disproportionately large impact on the total aquatic genetic diversity of the nation.”  Id., App. I, p. 78.

Congress’s intent during promulgation of the 1977 SMCRA made it clear that “environmental protection and reclamation” was “a coequal objective with that of producing coal.”  I submit that OSM has lost site of this intent and has elevated the rights of the coal industry over the rights of the community, the habitat, and the planet.
Valley fills are having significant, cumulative adverse effects on the environment.  An assertion that was confirmed by the draft programmatic EIS on Mountaintop Mining/Valley Fills in Appalachia (MTM/VF DEIS) issued in May 2003.  Despite this admission and other mounting proof of monumental destruction, OSM has continued to actively advocate for this practice along with the Army Corps of Engineers and the coal industry.
At least one thousand two hundred and eight miles of streams in Appalachia have already been buried or directly harmed by valley filling.  MTM/VF DEIS, p. III.D-2.  This is not an insignificant number.
Past, present, and future mining in Appalachia may cumulatively impact more than 1.4 million acres.  The destruction of these nearly 1.5 million acres of forest is profound and permanent because “unlike traditional logging activities associated with management of hardwood forest, when mining occurs, the tree, stump, root, and growth medium supporting the forest are disrupted and removed in their entirety.”  
After 70 strip mines, our 80,000 acre watershed has numerous acres of deforested fields that do not even make good farming.   Add to this the miles of streams already degraded by mine discharges, we do not need rules that will allow burial of healthy streams—even small ones. 
Valley fills are strongly associated with violations of water quality standards for selenium, a toxic metal that bioaccumulates in aquatic life.  All 66 selenium violations were downstream from valley fills, and no other tested sites had selenium violations.  Id. at III-D.6 to III-D.7.

The following facts are from a document written and published by the Delaware Riverkeeper Network.  The full document is attached to this testimony and makes the case for maintaining our riparian buffers and refuting the information with which OSM attempts to justify destroying them.
Riparian buffers are naturally vegetated areas adjacent to waterways, including streams, ponds, estuaries and wetlands.  This natural vegetation protects the land adjoining a waterway by preserving the floodplain, keeping native soils intact, and maintaining the streamside land and streambanks.  Vegetative buffers help encourage infiltration of rainfall and runoff, and provide absorption for high stream flows – this sponge like action and infiltration provided by the buffer helps reduce flooding and drought.  The vegetative community provides habitat for many species of plants and animals, many of them dependent on riparian habitat features for survival and many of them threatened or endangered species.  The buffer area provides a living cushion between upland land use and water, protecting water quality, the hydrologic regime of the waterway and stream structure.  The naturally vegetated buffer filters out pollutants, captures sediment, regulates stream water temperature and processes many contaminants through vegetative uptake.  In this way, buffers efficiently provide water quality benefits and environmental enhancement for waterways and wetlands.  Riparian buffers should be kept intact or restored wherever possible.
Stream buffers serve many purposes.  They protect floodplains and reduce flooding. When the floodplain is naturally vegetated it can function as the sponge nature intends.  Vegetative buffers allow water to be taken up by buffer vegetation and encourage infiltration through the soil to groundwater.  Vegetative buffers absorb storm flows, holding and gently releasing floodwater over time, which helps to regulate the flow of the stream and reduces downstream flooding during a storm.
  The floodplain’s access to water, nutrients, and the dynamic forces of nature allow it to support productive and beautiful landscapes and combine to make the riparian area some of our most fertile soils.
  And the beauty of healthy, vegetated floodplains is economically valuable – attracting and supporting water-based recreation and ecotourism, and increasing the market value of nearby properties.

Buffers protect streambanks and waterway morphology (stream structure) Streams are formed over time by the forces of nature. A stream’s physical structure shifts naturally over time but often is forced to change more dramatically, unnaturally and even dangerously by human intrusion such as increased stormwater runoff, dams, rip rap, levees, floodplain disturbance and hydrologic alterations.  A vegetated buffer along a waterway protects and supports the banks and other critical parts of a stream’s make-up, allowing it to resist erosive forces and remain stable.  Riparian buffers are the glue that holds together nature’s design.  The vegetation’s roots hold the riparian lands in place, maintaining the hydraulic roughness of the bank, slowing flow velocities in the stream near the bank.
  
Removal of the small streams and surrounding buffers encourages flooding.

Buffers protect life in and associated with the stream.  Riparian buffers and streamside forests are complex ecosystems vital to the protection of our streams and stream life.
  Forested riparian buffers provide a balanced, integrated, adaptive community of riparian and aquatic organisms that have the capacity for stability and self-repair.
  They do this in many ways:
1. Riparian buffers provide food, cover and habitat for wildlife and aquatic organisms.
   They also support diverse and productive plant communities.
  Many species of flora and fauna found there can survive nowhere else, using the riparian area as both temporary and permanent habitat.
  Many birds are particularly dependent on the unique resources of the riparian area.   

2. Buffers also regulate stream temperature through shading, important for healthy habitat.  Denuded waterways typically suffer from increased instream water temperatures.  Studies have concluded that removal of streamside vegetation can result in a temperature increase of 6 to 9 degrees Centigrade
 and a Pennsylvania study found increases from 4 to 9 degrees Fahrenheit which is the equivalent of moving the stream over 400 miles south.
   Also, riparian vegetation moderates stream temperature reducing the daily and seasonal fluctuations in stream temperature.
  The heating up of a stream reduces the oxygen carrying capacity of the waterway,
 harming stream life that is temperature-sensitive.  Also, as water temperature increases above 60 degrees F, phosphorus (a nutrient) attached to sediment, is more readily released from its sediment hosts and dispersed into the stream as a pollutant.
  Increased water temperatures also produce heavy growth of filamentous algae (from increases of 9 degrees F), encourage the growth of parasitic bacteria, and can adversely affect benthic organisms. 

3. Vegetated streambanks, low lying branches, root systems, submerged logs and other detritus provide critical wildlife habitat, benefiting terrestrial, aquatic and reptile/herptile species. 
   The rich habitat adds to the organic food base and increases biological diversity and productivity of stream communities.  In small upland streams as much as 75% of the organic food base may be supplied by dissolved organic compounds or detritus such as fruit, limbs, leaves, and insects that fall from the forest canopy. 
  Benthic organisms feed on the detritus, forming the basis of the food chain.
  The woody debris added by riparian buffers also enrich stream and streamside habitat.

4. The stream’s physical composition is protected by buffer vegetation, supporting the habitat that is needed by the life in and associated with the stream.  

5. Forested corridors connect isolated blocks of habitat allowing wildlife to migrate from one community to another.
  
Burial of streams permits total destruction of the value of these ecosystems.

Stream buffers also turn would-be pollutants into a resource for the plants and trees in the buffer, protecting the waterway’s water quality.  This is done in many ways:
1. Sediment and particulates are trapped by the structure of the forest floor and other naturally vegetated communities.  Riparian buffer vegetation and organic litter slow the flow of runoff, allowing a greater opportunity for sediment and particulates to settle out before entering a stream or other waterway. 

2. Plants, via their root systems, take up pollutants, especially nitrogen and phosphorus that are essential for plant growth.
  About 80% of phosphorus in runoff is removed by forested buffers; about 80% of nitrogen is transformed to gases by the anaerobic conditions in leaf litter and surface soil layers, removing it from runoff; pesticides are formed into gases by the anaerobic conditions in leaf litter and surface soil layers or are taken up as nutrients by plants and trees, removing them from runoff; pesticides are also transformed and biodegraded.

Buffers have multiple benefits and provide added value:  Riparian corridors provide shelter for insects that are beneficial in the control of agricultural pests 
 and provide a natural integrated pest management system for the local environment.  Riparian buffers enhance property market values. For example, "Pennypack Park in Philadelphia is credited with a 38% increase in the value of a nearby property."
  Buffers enhance human health through protecting and improving drinking water quality, saving money and resources on water treatment as well.  They also add to our quality of life through aesthetic amenity and the peace of mind that a person has knowing of and experiencing the healthy stream and riparian ecosystem that the buffer provides.  There may be no precise way to monetarily measure the value of quietly sitting under a tree or fishing in a creek, but these benefits are very real nonetheless.
The width of a riparian area varies with the functions the buffer serves and there is a large volume of scientific research that studies how to define an effective width.  It is reasonable to base decisions concerning buffer width on environmental and wildlife needs.  

Removal of the stream buffer negates the value established by numerous scientists, other than those paid by the coal industry and working for OSM.

It is incredible to those of us reading this proposed rule that the Army Corps of Engineers.
 has stated that buffer widths serve a variety of functions, “including streambank stabilization; erosion control; providing organic matter critical for aquatic organisms; serving as nutrient sinks for the surrounding watershed; water temperature control through shading; reducing flood peaks; and serving as key recharge points for renewing groundwater supplies.”   They actually have recommended a minimum riparian buffer width of 300 ft. for avian populations and point out that the wider the buffer, the more protective of ecological functions, which they consider to be a mandated goal of the Clean Water Act.

Why is this only important if coal mining is NOT involved?  If a mandated goal of the Clean Water Act is to protect ecological functions, why does this only seem to apply to buffer zones outside of the coalfields?  Clearly, there is a disparity in how citizens of the coalfields and their communities are treated by the federal government.
According to a White Paper submitted to the Washington Department of Fish and Wildlife, forest stream buffers needed for bird populations should be 300 to 600 feet. 
  Why are these buffers not important in Virginia, Pennsylvania, West Virginia, Tennessee, and Kentucky?  Scientists have recommended 600-foot buffers in order to accommodate important bird species such as herons and bald eagles.
 And certain birds and amphibians are documented to need 600’ or more as shown below:


For songbirds:

660’ (Scheuler)


For breeding birds: 

660’ (Stauffer and Best 1980)


For travel corridors;

660’ (Forman 1983)


  (For all wildlife except black bears)


For bald eagle, heron:
600’ (Roderick and Miller 1991)


For cavity nesting ducks:
600’ (Roderick and Miller 1991)


For wood duck:

600’ (Grice and Rogers 1965)


For blue-winged teal:
840’ (Duebbertand Lokemeon 1976)


For red shouldered hawk:
330’ (AppD-4, State of Vermont 2001)


For wood turtle:
 
330’ (AppD-4, State of Vermont 2001)


  (distance from nest to water)


For wood turtle:
 
100’ to 1 mile (AppD-4, State of Vermont 2001)


  (feeding habitat distance from water)

 
For spotted turtle:

100’ to ½ mile (AppD-4, State of Vermont 2001) (feeding habitat distance from water)

Not only does this Stream Buffer Zone rule destroy streams, but it will destroy certain bird and reptile habitat needed along those streams.  Why are the bird and reptile habitats in coal-producing states not as critical to those areas’ ecosystems as they are in Vermont or Maine?

The State of Vermont reports on various buffer widths and their functions in its buffer guidance document.
  They cite the following literature and widths of 300’ or greater needed to protect numerous wildlife species:

For general protection:
50’-300’ (Roman and Good 1985)

For nutrient removal: 
150’-300’(Clark 1997)


For waterfowl nesting:
300’ (Foster et al 1984)


For beaver, mink:

300’-330’ (Roderick and Miller 1991)


For dabbling ducks:

300’-330’ (Roderick and Miller 1991)


For furbearers:

330’ (Dibello 1991)


For beaver feeding:

330’ (Hall 1970)


For mink den sites:

330’ (Mequist 1981, Linn and Birks 1981)


For mink habitat:

600’ (Mequist 1981, Linn and Birks 1981)


For sm. Mammals:

330’ (Golet et al 1993)


For reptiles, amphib.:
330’ (Golet et al 1993)


For pileated woodpker:
450’ (Roderick and Miller 1991)


For breeding birds:

575’ (Hooper, unpub. Mauscr.)

The Corps states, “that establishing or maintaining existing vegetated buffers to open waters is critical to overall protection of the nation’s aquatic ecosystems”.
  Therefore, there is a federal mandate for the protection of aquatic ecosystems in order to protect water resources and open waters.  

The buffer is required in order to include tall trees, filter sediments, provide microclimate and shallow groundwater thermal buffering to protect aquatic habitats, and to allow for stream meandering.
  It has been found that meander bends are five times less likely to be significantly eroded from a major flood than nonvegetated bends.
  

No stream meandering for the coalfields though.
Riparian areas are critical for the protection of the ecological resources that are dependent on them and for maintaining high quality streams.  The riparian area adjacent to a stream directly impacts the stream’s water quality.  In order to protect and improve stream water quality, a buffer needs to be of sufficient width. 
Of course, if you are planning to allow burial of those streams, then I suppose they do not need riparian buffers to maintain the quality of those streams.

The State of Vermont report calls for widths ranging up to 375 feet for water quality protection; specifically the report cites:
  

For water quality:

25’-300’ (Palmstrom, 1991)





45’-300’ (Nieswand et al 1990)





50’-330’ (Trimble 1957)





75’-375’ (75’-375’) [specifically for sediment]

 “The integrity of the stream depends on an intact buffer.”
  
In conclusion:  The alternatives advanced in the EIS are unacceptable and support OSMs willingness to interpret the SBZ rule to conform to the deviant behavior of industry, rather than requiring the coal industry to comply with the law. 

OSM advances the rule to allow mining the Stream Buffer Zone without any constraints other than to ask the company to do its best to put as much of the spoil dug or blasted from the ground back where it came from.  The company is then free to dump whatever is left into the streams.  There is no control over how many millions of tons of rock that might be, no restriction as to how long the stream segment that will be buried, and no constraint upon the number of streams that might require. 
Those of us who live in the coalfields know what happens to the land and water when the mining companies are permitted to “do the best they can.”  Pennsylvania now has 3000 miles of degraded streams—a result of the mining industry being allowed to monitor its own activities.  People are still intimidated by coal land managers who show up at our doors uninvited and unannounced. The underserved are duped into signing leases and waivers they do not really understand.
The stream buffer zone rule as written was meant to carry out the intent of SMCRA and support its sister Clean Water Act.  It says there shall be no mining within 100' of an intermittent or perennial stream unless it can be shown that the activity will not violate water quality standards, which include stream chemistry, temperature, flow, benthic and aquatic life.  First and foremost is the protection of the streams, the technology of mining, the amount of extraction, and the extent of earth moving is all to be determined by and contingent upon those fundamental protective measures that preserve the integrity of the waters of the US.  Eliminating the stream buffer zone and allowing millions of tons of rock and coal waste to bury miles of stream valleys does not comply with SMCRA or the Clean Water Act no matter how you try to say it does.
The EIS itself documents that harm - even significant harm - has been and is being done to these streams, and yet, OSM has chosen to ignore any of the alternatives that restrict these effects in the SBZ or in any of the downstream reaches.  OSM does not make any effort to limit the downstream effects of valley fills.

Adverse impacts - no matter how large - to the biological, chemical and physical integrity of the streams are all considered to be a necessary outcome of doing this particular kind of mining and the extent of these impacts are thus allowed to be determined only by the amount of waste rock generated by the mining .... with absolutely no regard for the environmental values of the streams that are being eliminated forever.  .... Streams and aquatic habitat are buried under piles of rubble hundreds of feet high, destroying the entire surrounding ecosystem..... not to mention the inhumane and inexcusable disruption to nearby human communities.

The OSM could join with citizens litigating to halt these practices.  There have been significant court decisions to halt dumping refuse in stream valleys.  I believe that if OSM stepped in and supported these decisions, they would withstand appeal by the coal industry.  Instead it has chosen to join with the industry in this abominable practice.  I must tell you that your children and your grandchildren will not thank you—unless of course they have jobs with the coal industry.
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